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EUROPEAN SPORTSLAWAND POLICYBULLETIN /2010

EDITORIAL
by Michele Colucci

The European Sports Law and Policy Bulletin («kESLPB») aims to foster the
debate on the future of sport and the law at European level. In fact, after the entry
into force of the Lisbon Treaty, for the first time in the history of the European
Union the «specificity» of sport has been recognized in a primary source of EU
law.

In this context the ESLPB aims to increase the knowledge of sports law and
related policies and, at the sametime, it wantsto better identify the role of the EU
institutions on one hand and the expectations of all Sports stakeholders on the
other.

Onthisbasis, the ESLPB will deal with both EU and national rulesaswell aswith
the regul ations of sportsassociationsand it will focus on thelegal, economic, and
political issueswhich affect sport at international, European, and at national level.

The ESLPB is designed for anyone who wants to learn and/or iswilling to share
with colleagues his/her analysis or opinion on the major issues concerning Sport
and the European Union, their relationship, and, of course, their core values.

Finally, the European Sports Law and Policy Bulletin is addressed to sports law
practitioners, policy makers, and sportsenthusiasts, for whom, we hope, the ESL PB
will represent an important source of information and inspiration in this dynamic
and fascinating field.

Brussels, 1 September 2010

Michele Colucci
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INTRODUCTORY REMARKS
by Roger Blanpain — Michele Colucci — Frank Hendrickx

The Bernard case, again confronts us with the relationship of sports to the law.
The question runs as follows: is the compensation that football clubs ask for the
training of players, at the occasion of atransfer of aplayer (amateur) to another
club —in a European context - contrary to the free movement of workers? Inthe
Bosman case (1995), wherethe player was at the end of hiscontract, the European
Court ruled that a transfer fee was contrary to that freedom. Fifteen years later
(2010), the Court decided in the Bernard case that training compensation was
compatible with EU law. The Court ruled:

«In considering whether a system which restricts the freedom of movement of
such players is suitable to ensure that the said objective is attained and does
not go beyond what is necessary to attain it, account must be taken of the
specific characteristics of sport in general, and football in particular, and
of their social and educational function.

The Court’s view, the prospect of receiving training fees is likely to encourage
football clubs to seek new talent and train young players.

The Court stated that: a scheme providing for the payment of compensation
for training where a young player, at the end of his training, signs a
professional contract with a club other than the one which trained him can,
in principle, be justified by the objective of encouraging the recruitment and
training of young players. However, such a scheme must be capable of
actually attaining that objective and be proportionate to it, taking due account
of the costs borne by the clubs in training both future professional players
and those who will never play professionally.

It follows that the principle of freedom of movement for workers does not
preclude a scheme which, in order to attain the objective of encouraging
the recruitment and training of young players, guar antees compensation to
the club which provided the training if, at the end of histraining period, a
young player signs a professional contract with a club in another Member
Sate, provided that the scheme is suitable to ensure the attainment of that
objective and does not go beyond what is necessary to attain it».
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Thisisavery significant judgement for many reasons. First of al, sports
have anincreasingly social importance with regard to recreation, social inclusion,
health, economic, and employment. This is not only the case locally, but also
nationally, across Europe (regional), and even worldwide.

Secondly, sports organisations, being part of our democracies are
«autonomous», enjoying freedom of association, in the real spirit of autonomy.
The organisers are free to go their way and to do things as they seefit. But this
does not take away from the fact that sports organisations are part of society at
large and must, like any other institutions or citizens, follow and take existing
legislation into account, especially fundamental human-social rights (freedom of
association, the principle that labour is not a commodity, freedom of expression,
privacy and the like); the same goes for mandatory law.

Furthermore, and above al, the specificity of sport is recognised by EU
case law and now explicitly by the Treaty on the Functioning of the European
Union (art. 165). Specific ruleshaveto be proportionate and objective. The Bernard
judgement isacasein point.

So quite anumber of questions arise:

- Is the reasoning of the Court regarding the importance of training and its
conseguent compensation payment also valid for vocational training of
youngsters and workersin general, or isit only limited to sports?

- The judgment of the Court is rather vague:

— Whichtraining costsareintended to be covered by thejudgement?

— How should they be calculated?

— Isalump sum per category of club in line with the judgment or
does each club have to prove its costs?

—  Should the amount be the samefor al players, including the ones
who are not «stars?»

— Is it acceptable that a player cannot become a professional in
another club because the compensation asked for istoo high (e.g.
90.000 Euro per year of training)?

- Does the Bernard judgment apply to national transfers?

- What about the «home grown players»?

- Doesthe «specificity of sports» also apply to the (FIFA) solidarity payments
in case of atransfer for a player?

- Doesthe «specificity of sports» also apply to the (FIFA) contractua stability
rulesfor professional players?

- After the entry into force of the Lisbon Treaty what is the EU competence
regarding sports?

These and other points are addressed in the articles that follow. A major
point, which comes to the forefront, concerns the principle that payment of
compensation should be organised in such away that it does not infringe upon the
individual freedom of movement of the players. Should payment not be made
through a mutual fund, which is financed by clubs and gives drawing rights to
clubs, whose players move on?
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These and other guestions were discussed during the occasion of the
Conference organised by The European SportsLaw and Policy Initiative (ESLPI)
— Institute for Labour Law (University of Leuven) in Brussels (www.eslpi.eu) in
co-operation with the Sports Law and Policy Centre (www.slpc.eu) in Brussels,
29 April 2010.

The program was as follows:

Introduction
Prof. Dr. Roger Blanpain
Tilburg University, Member of the Royal Flemish Academy of Belgium

The Bernard Case; a brief overview
Prof. Dr. Michele Colucci
Tilburg University, Lessius & K.U. Leuven

Bosman and Bernard compared
Prof. Dr. Frank Hendrickx
K.U. Leuven, Tilburg University

The International Sports Associations' viewpoints
Mr. Omar Ongaro

FIFA Players Status and Governance

Mr. Julien Zylberstein

UEFA Professiona Football Services

Mr. Wil Van Megen

FIFPRo Legal Department

Round table: Training compensations in a European and national perspective
Mr. Ivo Belet

Member of the European Parliament

Mr. Gianluca Monte

European Commission, DG EAC, Sport Unit

Mr. Frans Van Daele

European Council, Head of Cabinet of the President

Thisbook containsthe reportsand the discussion of thisvery interesting conference
conference as well as some relevant contributions.

Brussels, 1 September 2010

Roger Blanpain, Michele Colucci & Frank Hendrickx
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JUSTIFICATION OF TRAINING COMPENSATION IN EUROPEAN
FOOTBALL: BOSMAN AND BERNARD COMPARED

by Frank Hendrickxs

SummARY: Introduction—1. A brief overview of the discussion inthe Bernard case
— 2. Training compensation from Bosman to Bernard — 2.1 Facts and setting — 2.2
Historical connection—2.3 Underlying problem — 2.4 Considerationswith regard
to training compensation — 2.5 Specificity of sport versusthe broader |abour market
— 2.6 Employment law perspectives in and beyond sport — 3. Justified training
compensation under EU free movement law — Conclusions

Introduction

On 16 March 2010 the European Court of Justice delivered its judgment in the
case of Olympique Lyonnais SASP v Olivier Bernard, Newcastle United FC,
in short referred to as the «Bernard casex».! This contribution aims to provide an
analysis of the Bernard case in comparison with the Bosman case.2 The Bernard
case shows a lot of resemblance with the Bosman case, but this is not very
surprising. Both cases have quite alot in common. In both cases, the European
Court of Justice considered professional sport, more in particular football in a
European context, as an economic activity. On each occasion, a violation was
found of European Union law, as there was an irregular limitation of the free
movement of workers. Both the Bosman and the Bernard case also have relevance
outside theworld of sport. They consider abroader labour market problem, which
isthe encouragement of training of talented workers and the protection of human
capital investment of the employer.

The present contribution aims to go beyond a mere comparison of the
Bosman and Bernard cases. Taking the cases together, an attempt is made to
definethe conditions under which atraining compensation in professional football
could be considered valid under European free movement law.

* Professor of Labour Law, University of Leuven, Jean Monnet Professor, ReflecT, Tilburg University.
1 ECJ, 16 March 2010, Olympique Lyonnais v Olivier Bernard and Newcastle United FC,
C-325/08, not yet published in the ECR.

2 ECJ, 15 December 1995, Bosman, C-415/93, ECR 1-4921.
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1. A brief overview of the discussion in the Bernard case

Olivier Bernard is afootball player who signed a so-called «promising players-
contract («joueur espoir») with the French football club Olympique Lyonnais,
for three seasons, with effect from 1 July 1997. Before that contract was due to
expire, Olympique Lyonnais offered him a professional contract for one year
from 1 July 2000.2 Olympique Lyonnais seemed to act in line with the applicable
Professional Football Charter, which, at thetime, regulated employment of football
playersin France. This Charter had the status of acollective agreement and included
the position of «joueurs espoir», like Bernard (i.e. players between the ages of
16 and 22 empl oyed astraineesby aprofessional club under afixed-term contract).*
At the end of his training with a club, the Charter obliged a «joueurs espoir» to
sign hisfirst professional contract with that club, if the club required himto do so.°
Bernard, however, did not accept the offer of Olympique Lyonnais but, instead,
in August 2000, signed a professional contract with the English club Newcastle
United.®

On learning of that contract, Olympique Lyonnais sued Bernard before
the Conseil de prud’ hommes (Employment Tribunal) in Lyon, seeking an award
of damages jointly against him and Newcastle United. The amount claimed was
EUR 53 357.16 which was the equivalent to the remuneration which Bernard
would have received over one year if he had signed the contract offered by
Olympique Lyonnais.” The Conseil de prud’ hommes considered that Bernard
had terminated his contract unilaterally, and ordered him and Newcastle United
jointly to pay Olympique Lyonnais damages of EUR 22 867.35 on the basis of
ArticleL. 122-3-8 of the French Employment Code.? Thisarticle provided: «Inthe
absence of agreement between the parties, afixed term contract may beterminated
before the expiry of the term only in the case of serious misconduct or force
majeure. (...) Failure on the part of the employeeto comply with these provisions
gives the employer aright to damages corresponding to the loss suffered».®

The Court of Appeal quashed the judgment of the Conseil de
prud hommes. It considered that the abligation on a player to sign, at the end of
histraining, aprofessional contract with the club which had provided thetraining,
also prohibited the player from signing such a contract with a club in another
Member State and thusinfringed Article 45 TFEU.X At this procedure, it became
clear, in particular, that there was no provision specifying the compensation to be
paid in respect of training in the event of premature termination.t

8 Cf. Opinion of the AG Sharpston, Bernard, para. 18, not yet published in the ECR.
4 ECJ, Bernard, para. 3.

5 ECJ, Bernard, para. 4.

6 Cf. Opinion of the AG Sharpston, Bernard, para. 18.

" Cf. Opinion of the AG Sharpston, Bernard, para. 19.

8 Cf. Opinion of the AG Sharpston, Bernard, para. 20.

® ECJ, Bernard, para. 6.

1 ECJ, Bernard, para. 12.

1 Cf. Opinion of the AG Sharpston, Bernard, para. 21.
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In further appeal, the French Cour de cassation considered that the
Charter did not formally prevent ayoung player from entering into a professional
contract with a club in another Member State, but nevertheless, its effect was to
hinder or discourage young players from signing such a contract, inasmuch as
breach of the provision in question could giveriseto an award of damages against
them.’ In this context, and having regard to the principles of the Bosman case,
the Cour de Cassation decided to stay the proceedings and refer the case to the
European Court of Justicefor apreliminary ruling. The question was whether the
rules according to which a «joueurs espoir» may be ordered to pay damages if,
at the end of histraining period, he signsaprofessional contract, not with the club
which provided histraining, but with aclub in another Member State, constitute a
restriction within themeaning of Article45 TFEU and, if so, whether that restriction
isjustified by the need to encourage the recruitment and training of young players.

2. Training compensation from Bosman to Bernard

Asmentioned before, the Bernard case shows alot of resemblance to the Bosman
case. In fact, Bernard can be seen as an expected follow-up of the Bosman case.
It would thus be appropriate to analyse the Bernard case in comparison with the
Bosman ruling.

2.1 Facts and setting

The factsin the Bosman and Bernard cases are quite similar. Nevertheless, there
isalso some degree of difference. Jean-Marc Bosman was a professional football
player and the contract with his club-employer came to an end before he wanted
to move for playing in France. Olivier Bernard, a so-called «promising player»
(«joueurs espoir»), is considered, like Bosman, as aprofessional player. Bernard
came at the end of histraining period with his club-employer (Olympic Lyon), but
not at the end of his contractual obligationsversus his club-employer. Histransfer
to the English club Newcastle United implied a violation of his promise to play
another year for Olympic Lyon. This violation, according to French labour law
and as shown in the case, was qualified as a premature and unlawful unilateral
termination of an employment contract for afixed duration.

In Bernard, the Court held that, in such a case, the club which provided
thetraining could bring an action for damages against the «joueur s espoir» under
ArticleL. 122 3 8 of the French Employment Code, for breach of the contractual
obligations. Article L. 122 3 8 of the French Employment Code, in the version
applicable to the facts in the proceedings, provided that «In the absence of
agreement between the parties, a fixed term contract may be terminated before
the expiry of the term only in the case of serious misconduct or force majeure.
(...) Failureonthe part of the employee to comply with these provisionsgivesthe

2 ECJ, Bernard, para. 14.
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employer aright to damages corresponding to the loss suffered».
Theimportance of the fact that the Bernard case differs at this point with
Bosman, seemsto be only relative. Indeed, the Court’s conclusion in Bernard on
the issue of training compensations can also be applied to players' transfersat the
end of the contract. However, the Bernard-hypothesis may have some further
relevance when related to the contract stability provisions and compensation-for-
breach-principlesin labour law. Thiswill be shown further below.

2.2 Historical connection

On the basis of the Bosman-judgment, the then applicable FIFA-transfer system
was to be considered contrary to European Union law. In order to find asolution
for theissue of players transfersand training compensation in European professional
football, the European Commission and the footbal | representatives cametogether.
In August 2000 the football world expressed itswillingnessto modify thetransfer
rules. A procedure of negotiations started between FIFA and the European
Commission and in a common statement of 14 February 2001, coming from
Commissioners Monti, Reding and Diamantopoulou, as well as FIFA-president
Blatter en UEFA-president Johansson, a declaration of principles was adopted
concerning anumber of essential issuesthat should lay the basisfor anew FIFA-
transfer regulation.

In this declaration, the principle of compensation for training costs was
accepted. However, with regard to the method of calculation of these training
costs, no agreement existed. The Commission emphasised that this was for the
football bodies to develop, but also that in light of European Union law, these
training costs must reflect the actual incurred costs of training and cannot form a
disproportionate limitation of the free movement.

A final agreement was concluded on 5 March 2001 on the basis of an
exchange of letters between Commissioner Monti and FIFA-president Blatter.®
This exchange of letters concerns a document called «Principles for the
amendment of FIFA rules regarding the International Transfers». According
to the words used by Blatter, the document reflects the discussion between FIFA
and the European Commission. The document comprises a sort of package of
principlesrelating to certain aspectsinvolving the protection of minors, atraining
compensation for young players (i.e. until 23 years old), the principle of contract
stability, asolidarity mechanism, the principle of transfer windows and the creation
of an arbitration system.

These «principles» are, therefore, not the FIFA-regulation as such. These
regulations were adopted separately and in more detail by FIFA, on the basis of
the declaration of principle. Inameeting of the European Parliament on 13 March
2001, Commissioner Reding defended this method of operation and the

18 Cf. R. ParrisH, Sportslaw and policy inthe European Union, Manchester, Manchester University
Press, 2003, 148.
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Commission’sattitude by stating that the application in detail of the principlesisa
matter for FIFA to deal with and that the European Commission will seeto it that
theimplementation of the «principles» will be effectively realised.

On 5 July 2001 anew FIFA regulation concerning the status and transfer
of players, involving atraining compensation system, was adopted. The FIFA rules
werelater modified, but the system hasremained the same every since. Therefore,
there was a lot of interest to know how the European Court of Justice would
evaluate this new training compensation system under European Union law,
especialy in the context of free movement of workers. It must be pointed out that
the Bernard case does not involve an explicit evaluation of the FIFA regulations.
However, both the involved parties as well as the Advocate-General noted the
fact that FIFA adopted new rules at the time of the proceedings. Theserules, asis
explained intheAdvocate-General’s opinion and by the submissions of the parties,
governed situations such as that of Bernard but were not in force at the material
time of the case.

Asthey were adopted in order to seek compliance with the Court’s case-
law, in particular the judgment in Bosman and asthe French Professional Football
Charter contained comparabl e rulesfor domestic situations, some parties requests
the Court to give «its blessing to the rules currently in force».®

However, the Court did not evaluate the FIFA rules, but it seems obvious
that the reasoning of the Court in Bernard can, at least implicitly, be used to
evaluate the existing FIFA rules.

2.3 Underlying problem

What is now the real issue in the Bosman and Bernard cases as far as training
compensation is concerned? The Bosman ruling considered the existing transfer
rulescontrary to European Union law. The argument that this system was designed
to addresstraining efforts of clubsdid not sufficiently convince the Court. However,
the conflict between the FIFA rules and European Union law did not relate to the
guestion whether the requirement to pay for training compensation would be
legitimate. According to the Bosman ruling, training compensation is not, per se,
unjustified. The question is, more precisely, under what conditions training
compensation would be compatible with the free movement of workers and, in
light thereof, how the fees for compensation should be calculated and payable.
In the negotiations with the European Commission, mentioned above,
training compensation was al so accepted as amatter of principle. But the exchange
of letters of 5 March 2001 between the European Commission and FIFA did not
give any indication as regards the exact amounts (of training compensation) that
would be payable in the new system. For example, FIFA pointed to a cap for

14 1dem; Meeting of 13 March 2001.
5 Opinion of the AG Sharpston, Bernard, paras 60-61.
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JUDGMENT OF THE COURT OF 16 MARCH 2010 IN THE CASE C
325/08: OLYMPIQUE LYONNAIS SASP V OLIVIER BERNARD AND
NEWCASTLE UNITED FC

ANALYSIS

by Gianluca Monte*

SummaRy: 1. Introduction — 1. 1 The facts— 1.2 The questions— 1.3 The ruling —
1.4Analysis—2. Thelegal scope of theruling — 3. The consequences of theruling
in other sectors besides sport — 4. The relation of the ruling with the Court’s past
caselaw —4.1 The application of EU law to sport —4.2 The application of EU law
to actsadopted by private persons—4.3 The definition of obstaclesto free movement
independent of nationality — 4.4 The definition of the recruitment and training of
playersas|egitimate objective—4.5 Theanalysis of training compensation schemes
—5. The question of the recognition of the specificity of sport—6. The question of
the validation of existing training compensation schemes, notably in football — 7.
The question of the role of amateur sport

1. I ntroduction

Theruling of the Court in the Bernard caseis of particular importance, asit isthe
first ruling, covering a sport-related case, adopted after the entry into force of the
Treaty on the Functioning of the European Union (TFEU). The ruling makes an
explicit referenceto article 165 TFEU which includes provisions on the obj ectives
and instruments for the EU’s action in the field of sport. The ruling aso gives
further insight into the Court’s interpretation of the issue of free movement of
professional sportspeople, 15 years after thelandmark Bosman ruling.* The focus
of the Bernard ruling concernslimitationsto the EU’sfree movement rules (article
45 TFEUV) arising from training compensation schemes existing in sport. The concept

* The author of this article works as policy officer in the European Commission, Directorate
General for Education and Culture, Sport Unit. Thistext is strictly personal and does not express
the opinion of the European Commission.

1ECJ, 15 December 1995, Bosman, C-415/93, ECR 1-4921.



38 Gianluca Monte

of the specificity of sport isexplicitly mentioned by the Court, whichinthisruling
provides useful elements of guidance on the application of EU law to professional

sport.

1.1 The facts

The Charter of Professional Football regulates employment of football playersin
France, having the status of acollective agreement. Former article 23 of the Charter,
concerning «joueur espoir» (players between the ages of 16 and 22 employed as
trainees by aprofessional club) stipulated that at the end of histraining, a«joueur
espoir» was obliged to sign hisfirst professional contract with thetraining club, if
the club required him to do so.

If the player refused to sign, the training club could bring an action for
damages against the player under Article L. 122-3-8 of the Code du travail
(Employment Code) for breach of contractual obligations. In particular, ArticleL.
122-3-8 of the Code du travail provided that failure on the part of the employeeto
comply with contractual obligations gives the employer a right to damages
corresponding to the loss suffered.

On 12 August 1997, French football player Olivier Bernard signed with
Olympiqgue Lyonnais a «joueur espoir» contract for the duration of three seasons
with effect from 1 July 1997. At the expiration of thiscontract, Olympique Lyonnais
offered to Mr. Bernard to sign a professional contract for the duration of one year
starting on 1 July 2000. Mr. Bernard refused to sign, opting instead for aprofessional
contract with English club Newcastle United FC.

Olympique Lyonnais lodged a complaint against Mr. Bernard and
Newcastle United FC before the Conseil de prud’ hommes (Labour Tribunal) in
Lyon, asking for damages amounting to EUR 53,357.16 — the amount of the
remuneration which Mr. Bernard would have received if he had signed the one-
year contract offered by Olympique Lyonnais. The Conseil de prud’ hommes on
19 September 2003 ordered Mr. Bernard and Newcastle United FC to jointly pay
Olympique Lyonnais damages of EUR 22,867.35 on the basis of Article L. 122—
3-8 of the Employment Code.

On 26 February 2007, the Court of Appeal of Lyon overruled this sentence,
considering that the provisionslaid down in article 23 of the Charter were contrary
to EU law, in particular to article 45 TFEU (ex article 39 TEC). The French Cour
de Cassation subsequently observed that article 23 of the Charter did not formally
forbid aplayer to sign hisfirst professional contract with aclub in another Member
State, although the player might be di ssuaded to do so at therisk of being condemned
to pay damages to the training club. As a consequence, the Cour de Cassation
considered that the dispute raised problems of interpretation of article 45 TFEU
and on 9 July 2008 it decided to bring the question before the Court of Justice of
the EU.
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1.2 The questions

The questionsfor preliminary ruling raised by the French Court are asfollows:

1.  Doesthe principle of the freedom of movement for workers laid down in
article 45 TFEU preclude a provision of national law pursuant to which a
«joueur espoir» who at the end of his training period signs a professional
player’s contract with a club of another Member State of the European
Union may be ordered to pay damages?

2. If so, does the need to encourage the recruitment and training of young
professional players congtitute alegitimate objective or an overriding reason
in the general interest capable of justifying such arestriction?

1.3 The ruling

The Court replied to the questions giving the following ruling:

Article 45 TFUE does not preclude a scheme which, in order to attain the
objective of encouraging the recruitment and training of young players, guarantees
compensation to the club which provided thetraining if, at the end of histraining
period, ayoung player signsaprofessional contract with aclub in another Member
State, provided that the schemeis suitabl e to ensure the attainment of that objective
and does not go beyond what is necessary to attain it.

A scheme such as the one at issue in the main proceedings, under which
a<joueur espoir» who signsaprofessional contract with aclub in another Member
State at the end of histraining period isliable to pay damages calculated in away
whichisunrelated to the actual costs of thetraining, isnot necessary to ensure the
attainment of that objective.

1.4 Analysis

Thefollowing elements deserve to be examined in detail with aview to outlining
an analysis of the nature and consequences of the Court’s ruling in the Bernard
case:

1 Thelegal scope of theruling;

2. The consequences of the ruling in other sectors besides sport;

3. The relation of the ruling with the Court’s past case law notably with
regard to:
a. The application of EU law to sport;
b. The application of EU law to acts adopted by private persons;
C. The definition of obstacles to free movement independently of

nationdity;

d. The definition of the recruitment and training of players as

legitimate objectives;
e. The analysis of training compensation schemes.
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Three questionsraised by the ruling also need to be closely scrutinised:

4, The question of the recognition of the specificity of sport;

5. The question of the validation of existing training compensation schemes,
notably infootball;

6. The question of the role of amateur sport.

2.  Thelegal scope of the ruling

The scope of the Bernard ruling is clear: the reference for preliminary ruling
concerns article 45 TFEU (ex article 39 TEC) on freedom of movement for
workers. This article states that any discrimination based on nationality between
workers of the Member States as regards employment, remuneration and other
work conditions hasto be abolished; it al'so grantstheright to EU citizensto move
freely within the territory of the Member States to accept offers of employment
actually made, subject to limitations justified by reasons of public policy, public
security or public health.

The dispute in the Bernard case concerns a potential obstacle to the
freedom of contract, notably the freedom to sign the first contract as professional
player. The Court’s ruling therefore does not address generally free movement of
citizens or free movement of students and trainees — these categories of persons
are covered by other articles in the Treaty. The focus of the case is on the
employment relationship between a club and a player: the same subject matter of
the Bosman ruling.

The Court does not provide an interpretation of the application of EU
competition law, either. Asunderlined by the Advocate General in paragraph 43 of
her opinion, the case hasin fact potential implications with regard to competition
law, but these were not raised by the referring court and the observations submitted
by the Member States and the Commission do not touch upon thisissue. Besides,
potential competition law implications would not exclude the scrutiny of the case
under the angle of free movement rules.

3.  The consequences of the ruling in other sectors besides sport

An important aspect of the case concerns the possible effects of the ruling on
other sectors of the economy besides sport. As declared by the Advocate General
at the hearing organised on the case, thisisthe very reason why the Court decided
to meet in Grand Chamber: the repercussions of itsruling could in fact touch upon
avery large segment of employment relations across Member States.

This point was raised in the written observations submitted by the
government of The Netherlands, who noted that the case at hand may be seen as
exemplifying the issue of the need to protect the investment in training made by
employers.2 Putting into question the possibility for an employer offering training

2 Opinion of the Advocate General Sharpston, Bernard, para. 29, not yet published in the ECR.
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to an employeeto safeguard the training results from the free riding of competing
employers may have significant consequences for sectors where this practice is
well established (such as, inter alia, the health care sector or the training schemes
in placesfor airplane pilots).

At the hearing, upon solicitation by the Advocate General and the judges,
al the partiesreplied that the case at hand had to be examined as a case concerning
specifically thetraining system existing in sport, more particularly in professional
football. As a consequence, both the Advocate General and the Court decided to
restrict the judgment to the specific context of sport, thereby excluding possible
side effects in other sectors.

Asobserved by the Advocate General, the specific characteristics of sport
ingenerd and of football in particul ar need to be taken into account when examining
the possible justifications for the restriction analysed in this case. The same
approach would have to be followed to examine justifications for restrictions
established in other sectors of the economy.

4.  The relation of the ruling with the Court’s past case law

As underlined above, the Bernard ruling provides an interpretation of the EU’s
free movement rules in the area of professional football following the Bosman
ruling which marked awatershed in thisrespect. The Court examinesinthe Bernard
case the compatibility with EU law of schemesfor training compensation, which
was one of the issues raised in the Bosman case. Other aspects analysed in the
Bernard case were also covered by the Bosman ruling. It seems therefore
appropriate to focus the analysis of the relation of the Bernard ruling with the
Court’scaselaw on the Bosman ruling; other rulingsin the area of free movement
and sport may also be considered in this framework.

Thefollowing issuesdeserveto be highlighted when comparing the Bernard
ruling with previous case law:
a.  Theapplication of EU law to sport;
b.  Theapplication of EU law to acts adopted by private persons,
c.  Thedefinition of obstaclesto free movement independent of nationality;
d The definition of the recruitment and training of players as a legitimate

objective;

e.  Theanalysis of training compensation schemes.

4.1 The application of EU law to sport

Inthe Bernard ruling, the Court does not depart from the position taken in Bosman:
sport is subject to European Union law in so far as it constitutes an economic
activity.® Thisformulationisidentical to that used inthefirst ruling of the Court on
a sport case.* The impression is that nothing has changed in the way EU law

8 ECJ, Bernard , para. 27; ECJ, Bosman, para. 73.
4 ECJ, 12 December 1974, Walrave & Koch, 36/74, ECR 1405, para. 4.
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Summary: Introduction— 1. Clarification of thelegd status of compensation designed
to cover the training costs of young athletes — 1.1 A case that appears to follow
ECJ caselaw concerning the freedom of movement of athletes—1.1.1 Thepractice
of professional sport, the subject of the dispute— 1.1.1.1 Subjection of the sole
economic dimension of sport to the fundamental freedoms enshrined in the Treaty
—1.1.1.2 Classification of an athlete who has completed histraining as aworker
under EU law — 1.1.2 An incomplete legal argument? — 1.1.2.1 Purely sporting
rulesgenerally considered to be outside the scope of the principle of free movement
of workers disregarded — 1.1.2.2 The Court’s silence on the inapplicability of
competition law in this case— 1.2 Reasonabl e treatment of training compensation
—1.2.1 Rejection of the assimilation of the situation of aplayer who has completed
histraining period with that of aplayer at the end of hiscontract—1.2.1.1 Training
compensation: an obstacl e to the free movement of workers—1.2.1.2 An obstacle
toArticle45 TFEU proportionate to the protection of training—1.2.2 Strict definition
of the means of calculating training compensation — 1.2.2.1 Taking into account
actual training costs — 1.2.2.2 A measured solution? — 2. A consensual |egal
development that supportsfederations’ effortsto protect and promotethetraining
of young players— 2.1 A judgment in line with the initiatives taken by football’s
governing bodies — 2.1.1 Partial and implicit endorsement of football’s current
international transfer system?—2.1.2 A solution beneficial to the UEFA rules on
locally trained players—2.2 The unanimity of the EU institutions on theimportance
to be attached to the promotion of training — 2.2.1 Repeated declarations of intent
— 2.2.2 Recognition of the social benefits of training implicit in the wording of
Article 165 TFEU?

I ntroduction

Shortly after the coming into force of the Lisbon Treaty, which givesthe European

* UEFA Legal Counsel, EU Affairs Advisor. The views expressed in this article are those of the
author alone and do not necessarily reflect those of UEFA.



52 Julien Zylberstein

Union (hereinafter: «<EU») competence in the field of sport for the first time, the
Court of Justice of the European Union (hereinafter: «the Court») issued ajudgment
that had been eagerly anticipated by the whole sports community.* By ruling that
aclub isentitled to demand compensation for a player whom it has trained signs
his first professional contract with another club upon completion of his training
period, the Court closed akey chapter of the controversy triggered by the Bosman
judgment? 15 years ago. A breath of fresh air for the European sports model,
whose structures have been under pressure since the Meca-Medina judgment.®

In this case, a French trainee footballer, Olivier Bernard, left histraining
club, Olympique Lyonnais, at the end of histraining periodin order to sign for the
English club Newcastle United. However, under the provisions of the Charte du
football professional (Professional Football Charter) in force at the time, the
player should have signed his first professional contract with the club that had
trained him, or otherwise face a demand for compensation, in accordance with
Article 122-3-8 of the Code du travail (Employment Code).

Believing that itsrights had been infringed, Olympique Lyonnaisinstigated
legal proceedings. Inthefirst instance, the Consell des Prud’ hommes (Employment
Tribunal) in Lyon jointly sentenced the player and Newcastle United to pay damages
of EUR 22,867.35 to the French club.

Mr Bernard and the English club appealed this decision with the Cour
d’Appel (Appeal Court), which dismissed the judgement of the Conseil des
Prud’ Hommes.

Olympique Lyonnais subsequently appeal ed this decision before the Cour
de Cassation (Court of Cassation), which referred a question to the Court of
Justice of the European Union for a preliminary ruling. It was asked whether
Article 45 TFEU is contravened by arule under which aplayer may be ordered to
pay damagesif, at the end of histraining period, he signs a professional contract
with a club in a different Member State from that of the club that provided his
training. If so, the Court was asked to decide to what extent the need to encourage
thetraining of professional players might justify arestriction of the principle of the
freedom of movement.

Agreeing with the opinion of Advocate General Sharpston,* the Court
recognised the legitimacy of training compensation and, at the same time, laid
down limitswithin which such compensation may be cal culated (1). Showing respect
for a fundamental component of the specificity of sport, this decision further
reinforces the efforts made by sports federations to protect and encourage the
training of young athletes (2).

1 ECJ, 16 March 2010, Olympique Lyonnais v Olivier Bernard and Newcastle United FC,
C-325/08, not yet published in the ECR.

2 ECJ, 15 December 1995, Bosman, C-415/93, ECR 1-4921.

8 ECJ, 18 July 2006, David Meca-Medina & Igor Mejcen, C-519/04, ECR 1-6991.

4 Opinion of Advocate General Sharpston, 16 July 2009, not yet published in the ECR.
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1. Clarification of the legal status of compensation designed to cover
the training costs of young athletes

The Bernard judgment, which concerns the compatibility of a sporting rule with
European law, generally follows previous case law in thisfield, although it does
differ in somerespects(1.1). Basing itsdecision on the principl e of the freedom of
movement of workers, the Court ruled that trai ning compensation was legitimate,
which wasthe subject of disputein the main proceedings, and strictly defined how
it should be calculated (1.2).

1.1 A case that appears to follow ECJ case law concerning the freedom
of movement of athletes

Since the dispute concerned a sportsman who was about to begin a career as a
professional player, the Court began by categorising this as an economic activity,
an indispensable conditionif the dispute wasto be dealt with under EU law (1.1.1).
In order to do this, it used an argument the upshot of which appears entirely
convincing, but which thelegalist might find somewhat incomplete (1.1.2).

1.1.1 The practice of professional sport, the subject of the dispute

The Court reaffirmsthat only the economic aspect of sporting activitiesis subject
to EU law (1.1.1.1) and, without any discussion, considersthat an athlete who has
completed histraining isaworker (1.1.1.2).

1.1.1.1 Subjection of the sole economic dimension of sport to the fundamental
freedoms enshrined in the Treaty

In accordance with afundamental principle governing EU legidative action, the
EU may only act if it has competence to do so under the Treaty. This is the
expression of the principle of conferral of competences that is now enshrined in
Article 2 TFEU.

In the absence of any legal basisin thefield of sport —from the Treaty of
Rometo the Treaty of Nice, which wasin force at the time of the eventsthat gave
riseto the dispute—sport fell under the scope of EU law asaresult of ateleological
assessment of sport. According to established case law dating back more than 35
years and resoundingly confirmed in the Bosman judgment of 1995, sport isonly
subject to EU law «in so far as it constitutes an economic activity».® Faithful to
its previous rulings, the Court clearly reiterated this principlein the present case.®

5 ECJ, 12 December 1974, Walrave & Koch, 36/74, ECR 1405, para. 4; ECJ, 14 July 1976, Dona,
13/76, ECR 1333, para. 12; ECJ, 15 December 1995, Bosman, cit., para. 73; ECJ, 11 April 2000,
Deliege, C-51/96 and C-191/97, ECR 1-2549, paras. 13 and 41; ECJ, 13 April 2000, Lehtonen and
Castors Braine, C-176/96, ECR 1-2681, para. 32; ECJ, 18 July 2006, Meca-Medina, cit., para. 22.
8 ECJ, Para. 27 of the judgment.
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1.1.1.2 Classification of an athlete who has completed his training as a
worker under EU law

According to the categories defined in the social legislation of the EU, an athlete
at the end of his training period may, in principle, be considered analogous to a
student,” or asawaorker. It would even appear that heis at the crossroads between
these two categories. The extent to which his freedom of movement is restricted
depends on which status applies.

In this case, the Court stated quite plainly that Mr Bernard was aworker,
simply asserting that «Mr Bernard’s gainful employment falls within the scope
of Article 45 TFEU».2 This goes completely unchallenged: according to an
established precedent, a non-amateur athlete is either a provider of servicesor a
worker, i.e. «a person [who], for a certain period of time, performs services
for and under the direction of another person in return for which he receives
remuneration».®

1.1.2 An incomplete legal argument?

Having been gradually constructed on the basis of one-off decisions, the sports-
related case law of the ECJis naturally fragmented. Therefore, the judgment in
this case represented an opportunity for the Court, firstly, to refine its approach
concerning the scope of rulestraditionally considered aslying outside the scope of
Article 45 TFEU (1.1.2.1), and secondly, to reaffirm the inapplicability of
competition law to a rule (a sporting rule in this case) adopted by means of a
collective agreement (1.1.2.2).

1.1.2.1 Purely sporting rules generally considered to be outside the scope of
the principle of free movement of workers disregarded

Asacorollary of the principlethat sport fallswithin the scope of Community law
«only and precisely»'® because it constitutes an economic activity, rules of a
purely sporting nature, i.e. those that are justified by «reasons which are not of
an economic nature, which relate to the particular nature and context of
certain matches and are thus of sporting interest only» do not, in principle,

7 Or, to quote Directive 2004/38, «a Union citizen enrolled at a private or public establishment,
accredited or financed by the Sate, for the principal purpose of following a course of study». See
Article 7(1)(c) of Directive 2004/38/EC of the European Parliament and of the Council on theright
of citizens of the Union and their family membersto move and reside freely within the territory of
the Member States, OJ L 158, 30 April 2004, 77-123.

8 Para. 29 of the judgment.

9 ECJ, 3 July 1986, Lawrie-Blum, C-86/96, ECR [-2691, para. 17.

10 Opinion of the Advocate General, para. 27.

1 ECJ, 14 July 1976, Dona, cit., para. 14; ECJ, 15 December 1995, Bosman, cit., para. 127; ECJ,
11 April 2000, Deliége, cit., para. 43; ECJ, 13 April 2000, Lehtonen, para. 34.
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fall within the scope of EU law. This is particularly the case where provisions
regulating the compoasition of national teams are concerned. For example, arule
stating that the footbal | team representing Italy must be composed exclusively of
playersof Italian nationality could not be disputed on the basis of Article 45 TFEU
becauseit is «inherent»*2 in the organisation of international sports competitions.
It therefore seemsthat rules of play and provisions necessary for the organisation
of competitions, known together as «purely sporting rules», are exempt from the
provisions of the Treaty.

The Meca-Medina judgment cast a shadow over the special treatment
afforded to these «purely sporting rules». Since then, although the purely sporting
nature of a rule may be sufficient to exempt it from the scope of application
rationae materiae of Articles 45 and 56 TFEU, the same rule does not
automatically fall outside the scope of competition law.®® This highly significant
principle narrows the scope of the previously established exemption regime.
Nevertheless, there is nothing to suggest that the exemption regime applicable to
«purely sporting rules» vis-a-visthe principle of the free movement of workersis
inguestion.

However, for thefirst timein a case concerning the application of Article
45TFEU inthefield of sport, the Court failed to mention thisfundamental principle
initsjudgment, an omission that campaignersfor the specificity of sport will regret,
since consideration of this specificity has largely come about on the basis of this
exemption regime.*

1.1.2.2 The Court’s silence on the inapplicability of competition law in this
case

The Meca-Medina judgment teaches us a great deal. Since it was issued, all
sporting rules, whatever their nature, have been exposed to an examination of
their alleged anti-competitive effects.

The spectre of this case law at least crossed the mind of the Advocate
General, who accepts in this case that «whilst the dispute may well touch on
matters of competition law, those matters have not been raised by the referring
court (...)».1°

Thistheory is based on a premise that is false on two counts.

First, competition law isonly directly enforceable against the activities of

2 ECJ, 11 April 2000, Deliége, cit., para. 64.

18 ECJ, 18 July 2006, Meca-Medina, cit., para. 31.

14 J. ZvLBERSTEIN, The Specificity of Sport: a concept under threat, in The Future of SportsLawinthe
European Union: Beyond the EU Reform Treaty and the White Paper, (R. Blanpain, M. Colucci, F.
Hendrickx eds.), 2008, Kluwer Law International, 95-106.

15 See European Commission decision of 12 October 2009, Certain joueur de tennis professionnel
¢/ AMA, TAP Tour et Fondation internationale de I’ arbitrage en matiére de sport, case COMP/
39471.

16 Opinion of the Advocate General, para. 43.
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1. Introduction
1.1 General remarks

| deem that following the ECJ judgement in the Bernard case,! FIFA has reasons
to be cautioudly optimistic that the principlesit included initsregulationsin order to
reward clubs investing in the training and education of young players will stand
beforethelegal appreciation by the competent courtsin respect of the compatibility
of the pertinent existing rules applicable to international transferswith European
law. Indeed, various of the considerations of the Grand Chamber appear to sustain
the system adopted by FIFA within the scope of theinternational transfer of players.

The encouraging aspects clearly prevail. Most notably, the judgement
confirmsthe approach adopted by the Dispute Resol ution Chamber of FIFA (DRC)?
according to which a player at the end of his training and education cannot be

* Head of the FIFA Players’ Status and Governance Department. The position expressed in this short
article reflects the personal opinion of the author and does not necessarily correspond to the official
position of the Fédération Internationale de Football Association (FIFA).

1 ECJ, 16 March 2010, Olympique Lyonnais v Olivier Bernard and Newcastle United FC,
C-325/08, not yet published in the ECR.

2 DRC decision no. 114660 of 9 November 2004; DRC decision no. 114667_09 of 9 November
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forced to sign aprofessional contract with the training club and thus be prevented
from signing with another club if he decidesto do so. Equally, aplayer choosing to
act in the latter way is not liable for the payment of compensation to histraining
club based on breach of contractual obligations. In other words, a scheme
characterised by the payment of damages to the training club would not be
compatiblewith European law. Thiscontrary to ascheme establishing the payment
of compensation for the training and education of a player.®

Moreover, the ECJpointsout that variouspolitical instances (Governments),
most importantly the European Commission, support the training compensation
system provided for by the FIFA regulations.*

An extremely important aspect isthe recognition by the court of the player
factor,® which also formspart of thetraining compensation system provided for by
the FIFA Regulations on the Status and Transfer of Players (hereinafter: the FIFA
Regulations).®

In summary, it can be said that the decision of the Grand Chamber fully
supportsasystemto reward clubsinvesting in thetraining and education of young
players. It has been made very clear that football clubs may seek compensation
for thetraining of young playerswhom they have trained when those playerswish
to sign aprofessional contract with aclub in another Member State. The amount
of that compensation is to be determined taking into account the overall training
costs of the club. Compensation based on the players’ prospective earnings or on
the clubs' prospective loss or profits would not be acceptable. Once again, thisis
afull confirmation of the approach adopted by the DRC so far.

Yet, it isalso true and consequently needsto be mentioned that in various
aspects the relevant decision has remained vague and therefore does not provide
for ahigh grade of security. In particular, the judges did not consider the matter at
stake in the light of competition law. Probably because, as the Advocate General
Sharpston had already indicated, those matters were not raised by the referring
court, i.e. the Cour de cassation in France. However, again according to the
Advocate General, the dispute could have touched on matters of competition law.”
Towhat extent, if at all, such line of argument could indeed bejustified remainsto
be analysed.

Furthermore, while clearly establishing «that a scheme providing for
the payment of compensation for training where a young player, at the end
of his training, signs a professional contract with a club other than the one

2004; DRC decision no. 114667 _26 of 26 November 2004, all available at www.fifa.com/aboutfifa/
federation/administration/decision.html (September 2010).

8 Cf. ECJ, Bernard, point 46 et seqq.

4 Cf. ECJ, idem, point 25.

5 Cf. ECJ, idem, point 45.

6 Annexe 4, art. 4 par. 1 of the current FIFA Regulations 2009 available at www.fifa.com/mm/
document/affederation/administration/66/98/97/regul ationsstatusandtransfer_en_1210.pdf
(September 2010).

7 Cf. Opinion of Advocate General Sharpston, not yet published in the ECR, point 43.
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which trained him can, in principle, be justified by the objective of
encouraging the recruitment and training of young players»,® the ECJ
judgement does not concretely andin round terms establish possiblelimits of amounts
claimed under thetitle of training compensation. Infact, the ECJ confinesitself to
concluding that «such a scheme must be actually capable of attaining that
objective and be proportionate to it, taking due account of the costs borne
by the clubs in training both future professional players and those who will
never play professionally».® The message thus is that the training compensation
payable should be proportionate and related to the actual and real training costs
incurred by the training club. Yet, no further specification is made as to where
exactly the limits are and as of when such costs should be considered as being
disproportionate. Effectively, this was not the issue at stake in the relevant
procedure.

1.2 Briefhistorical summary

Following intensive discussions held, both on apolitical and legal level, between
FIFA/UEFA and the European Commission in order to find solutions acceptable
for everybody regarding the international transfer system of football players, in
March 2001 an agreement was finally found between the af orementioned parties
on the principlesthat should govern the futureinternational transfer rules.
Basically, the agreement focused on thefollowing five pillars, which came
to form the general principles of the completely revised FIFA Regulations that
entered into force on 1 September 2001.
- Maintenance of contractual stability: thisprinciplerefersto the contractual relation
between professional players and their clubs.
- Protection of minors.**
- Dispute Resolution System.*2
- Training of young players.’®
- Solidarity inthefootball world.*
For the purpose of the present article, obviously, the focuswill lie on the
last two of the mentioned principles.
Already at that time there was a general acknowledgement by all
stakeholders of theworld of football (i.e. in particular, member associations, clubs,
players) aswell as by the European Commission and the ECJthat clubsinvesting

8 Cf. ECJ, Bernard, judgement, point 45.

° Ditto.

10 Cf. Chapter IV. of the FIFA Regulations 2009, art. 13 to 18.

1 Cf. Chapter V1. of the FIFA Regulations 2009, art. 19 and 19bis.

12 Cf. Chapter VIII. of the FIFA Regulations 2009, art. 22 to 25.

13 Cf. Chapter VI1I. of the FIFA Regulations 2009, art. 20, and Annexe 4 to the FIFA Regulations
2009.

14 Cf. Chapter V1. of the FIFA Regulations 2009, art. 21, and Annexe 5 to the FIFA Regulations
2009.
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in the training and education of young players should be rewarded. In fact, the
considerable social importance of sporting activities and in particular football,
legitimates the objective of encouraging the recruitment and training of young
players. Thisapproach and recognition of fundamental importance wasonceagain
explicitly confirmed also in connection with the Bernard case.’

Since the coming into force of the FIFA Regulations 2001 the system of
training compensation in the broader sense provided for by the pertinent FIFA
provisionsisbased on two institutions: the training compensation in the narrower
sense (cf. point 2. below) and the solidarity mechanism (cf. point 3. below).

2. Training compensation
2.1 Regulatory basis

Art. 20 and Annexe 4 to the FIFA Regulations 2009 provide for the regulatory
framework for the institution of the training compensation. While art. 20 of the
FIFA Regulations 2009 merely summarises the main principles of the system, the
particularitiesareto be found in the aforementioned technical Annexe. In particular,
thelatter describesin detail the objective of the pertinent institution (art. 1), under
which circumstances training compensation becomes due (art. 2), which party is
responsiblefor the payment of training compensation (art. 3) and how therelevant
amount should be calculated (art. 4 and 5). Finally, an entire articleis dedicated to
specia provisionsfor the European Union (EU) and the European Economic Area
(EEA) (art. 6).

2.2 Principles
2.2.1 Training period

Thorough analysis and eval uations have led the mgjor stakeholders of the football
family (in particular, member associations, clubs and players) to agreein principle
to the conclusion that a player’s training and education takes place between the
agesof 12 and 23. Starting from thisfundamental principle, the FIFA Regulations
2009 (like their previous editions) establish that training compensation shall be
payable, as ageneral rule, up to the age of 23. However, the relevant entitlement
islimited to the training incurred up to the age of 21 (cf. Annexe 4, art. 1 par. 1 of
the FIFA Regulations 2009). In this respect, for the sake of clarity it needsto be
emphasised that, despite the mentioned provision referring to the player’s age,
what is actually meant is the season of the player’s respective birthday. This can
be deduced from the wording chosen in the more specific articles 2 par. 1, 3 par.

15 Cf. Opinion of Advocate General Sharpston, point 47. and the references contained therein; ECJ
judgement, point 39 and the pertinent reference to the Bosman ruling.
16 «... before the end of the season of his [the player’s] 23" birthday».
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17 and, particularly, art. 5 par. 2,8 al of Annexe 4 of the FIFA Regulations 20009.

At first sight the aforementioned terms may be abit confusing. But what
do they exactly mean? Provided all other pertinent prerequisitesare met (cf. point
2.2.2 below), an entitlement to claim training compensation arisesonly if the event
giving riseto theright to training compensation occurs before the end of the season
of the player’s 23 birthday (cf. Annexe 4, art. 2 par. 1 of the FIFA Regulations
2009). However, the relevant compensation can only be claimed for the seasons
between the player’s 12" and 21% birthday (maximum thus 10 seasons). In other
words, if aclub trained a player during the seasons of his 18" to his 22 birthday,
and at the beginning of the season of his 23 hirthday the player moves
internationally to another club, the respectivetraining club will only be entitled to
claim training compensation for four seasons. The season of the player’s 22™
birthday will not be taken into account anymore.

Incaseitisevident that aplayer hasal ready terminated histraining period
before the age of 21, the seasonsto be taken into consideration will only be those
between the player’s 12" birthday and the season in which he completed his
training period. The club that needsto pay the pertinent compensation carriesthe
burden of proof with regard to the alleged premature termination of the training
period. Furthermore, the term «evident» indicates that such circumstance should
only be considered to have occurred if absolutely clear indications do not leave
spacefor another conclusion. In particular, thesigning of afirst professional contract
alone does not automatically mean that the training period has been compl eted.*®

2.2.2 Events giving rise to the right to training compensation

Basically, training compensation isdueif one of thefollowing two situations occurs
(Annexe 4, art. 2 par. 1 of the FIFA Regulations 2009):

- when a player isregistered for the first time as a professional; or

- when a professional player® is transferred between clubs of two different
associations.

Asadready mentioned, training compensation will only becomeanissue, if
either of the aforementioned events occurs before the end of the season of the
player’s 23 birthday. Consequently, in case aplayer only signshisfirst professional
contract during the season of his 24™ birthday, training compensation will never
become due to any of histraining clubs.

The responsibility of the new club to pay training compensation varies
depending on whether it isthe club, for which the player signshisfirst professional

7 «... starting from the season of his [the player’s] 12 birthday».

8 «..., inprinciple from the season of the player’s 12" birthday to the season of his 21 birthday».
19 CAS 2003/0/527 Hamburger Sport-Verein v/ Odense Boldklub; CAS 2004/A/594 Hapoel Beer-
Sheva v/ Real Racing Club de Santander; CAS 2006/A/1029 Maccabi Haifa F.C. v/ Real Racing
Santander.

20 A player who has awritten contract with a club and is paid more for hisfootballing activity than
the expenses he effectively incurs (art. 2 par. 2 of the FIFA Regulations 2009).
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Introduction

In order to be able to put the Olivier Bernard case into the right perspective, itis
advisableto seethe decisionin the correct European context. | will begin by doing
so and will take this as a basis for a consideration of the significance of this
judgment for European law and sports|law, specifically the decisions handed down
by the FIFA Dispute Resolution Chamber and the CAS.

In the Walrave-Koch case,! the European Court of Justice (ECJ) issued
itsfirst signal that the professional pursuit of sport was not outside the reality of
European law. The Bosman judgment? interpreted thisin explicit terms, with the
opinion of Advocate General Lenz also playing a very important role. Both the
freedom of movement for workers and the competitive aspects were discussed at
length. The Bosman case was finally decided on the basis of the free movement
of workers.

Therelationship between sport and competition law followed inthe Meca
Medinajudgment.® The question there was whether an exclusion dueto the use of
doping could be examined for compati bility with European competitionlaw. Although
the Court of First Instance was of the opinion that apurely sportsrulewasinvolved
here, the ECJ decided otherwise on appeal.

Both cases make it clear that the professional pursuit of sport as awhole
fallsunder the scope of European law, to the extent that the pursuit of an economic

* Wil Van Megen is FIFPro legal counsel.

1 ECJ, case 36/74 B.N.O Walrave and L.J.N. Koch v Association Union Cycliste Internationale,
Koninklijke Nederlandsche Wielren Uni e et Federaci6n Espariola Ciclismo, [1974] ECR 1405.

2 ECJ, 15 December 1995, Case C-415/93 Union royale belge des sociétés de football association
ASBL and others v Jean-Marc Bosman and others, [1995] ECR 1-4921.

3 ECJ Case C519/04 P, David Meca-Medina and Igor Majcen v. Commission, ECR 2006 [-6991.
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activity is concerned. The Bernard case? relates to an aspect already addressed
in the Bosman casg, i.e. the situation with regard to the training of young football
players at their clubs. A sound training structure is essential to the supply of
successful top sports men and women. In order to ensure areturn ontheinvestment
involved, aregulation existed in France that obliged young playersto sign acontract
with the club that trained them, as soon as a contract of this kind was offered to
them. The regulation also contained a provision that applied in the case of the
player refusing to sign the contract. This provision implied that the player could
not play in France for aperiod of two years and compensation was payablein the
event of the player’s departure for a country other than France. In this case, the
French club Olympigue Lyonnais claimed compensation from the English club
Newcastle and the player Olivier Bernard.

Themost important question submitted to the ECJwaswhether the French
regulation constituted arestriction on the freedom of movement of workersand, if
so, whether theimportance of the regulation was capabl e of justifying thisrestriction.
The Court found that the French regulation was incompatible with EU law. In
addition, the Court stated that thetraining of young playersisalegitimate objective
that deservesto be protected. This should be done, however, within the framework
of the general principlesthat apply in this respect.

1. Thegeneral significance of the Bernard judgment

First of al, the judgment confirms that the provisions of European law can be
applied effectively to the pursuit of professional sport. Once again, the necessity
of exempting sport from this framework has not been demonstrated.

The demands of the major sports organizations, such as the 10C, FIFA
and UEFA to grant more autonomy to sport, certainly have no legal basis. Article
165 TFEU recognizes sport as an area of special attention within the European
Union, but as no more than that. It certainly does not constitute European
acknowledgment of the autonomy of sport. The FIFA has now halted attempts to
have the 6+5 rule® introduced, apparently because realization has dawned there
too that thisruleisincompatible with the right of freedom of movement of workers
inside the EU.

On the other hand, the Court states that it has taken the specific
characteristics of sport into account. Thisisby no means exceptional, becausethe
Court has also taken account of the special aspects of business sectors other than
sport in the judgmentsit has passed. Thereisno valid reason to assume that sport
isso special that it should be exempted from Community law.

4 Case C-325/08 Olympique Lyonnais SASP v. Olivier Bernard and Newcastle United, 16 March
2010, not published yet in the ECR.

5 The 6+5 rule means that a football match should start with at least 6 players from the same
national background as the club for which they play.
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Inthisjudgment, infact, the Court endorses the importance of uniformity
withinthe Union. If it accepted that Community law does not apply to one particular
business sector, it consequently becomes practically impossible to preserve the
unity so keenly pursued.

2.  Soecific implications: allocation of costs

The judgment is also significant in other respects. The opinion of the Advocate
General Sharpston is important in this context where the alocation of training
costs is concerned. She does not confine herself to the professional pursuit of
sport in her analysis, but considers the general situation with regard to training
costs, placing great emphasis on the differentiation in the allocation of training
costsincurred by the employer. When these costs are passed on, it is possible that
they will be recovered from the employee himself or from his new employer.

TheAdvocate General states that when the employee himself must repay
the training costs incurred for him, the costs in question can only be the costs
actually incurred. A different criterion applies when these costs can be claimed
from a subsequent employer. By taking on atrained employee, the new employer
is saving the costs for a training system required for the adequate training of
employees. In such cases, thetotal costs of training and areasonable all ocation of
these may be taken into account. What the Advocate General issayinginfactis
that the (training) costs should be assigned to the proper party.

The FIFA system for training and education that came into effect in
consultation with the European Commission after the Bosman judgment is based
ontherecovery of training costsfrom aplayer’snew club. Thisdoesjusticeto the
system of European law as set out by the Advocate General.

Thesamesystem for the all ocation of costsiscontained in the compensation
rule in the event that a player breaches his contract without having just cause to
do so. On the basis of the FIFA regulations,® both the player and his new club are
jointly and severaly liablefor payment of the compensation in relation to the breach
of contract. In practice, it is always the club that pays the compensation.

Part of that compensation may be the as-yet unamortised portion of the
feethat the club paid to the previous club for the transfer of the player. In cases of
thiskind, these may be very substantial amounts, on which the player himself has
no influence whatsoever. The clubs alone conclude a mutual agreement on the
transfer fee for a player.

The player experiences no direct disadvantage, due to the fact that these
costs are allocated to the next club. Indirectly, however, it may mean that the
player isno longer able to find anew club, because avery substantial pricetagis
attached to him and there islittle interest on the part of other clubs asaresult. An
example of thisis Ariel Ortega, who could not find another top club after the

5 Art. 17 par. 2 FIFA Regulations on the Status and Transfer of Players (2010).
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termination of his contract with Fenerbahce, due to the compensation that would
have to be paid by the new club. He was not able to play again until a settlement
was reached, but he never returned to the top flight again.

When there is no new club, the player is the only one from whom it is
possibleto claim the compensation to be paid, including the proportional part of the
transfer fee. It isthe end of a player’s career when this happens, because he will
never be able to earn back the transfer fee by playing. This was the fate of the
Rumanian player Adrian Mutu after he was dismissed by Chelsea FC for the use
of prohibited substances and the tribunal sthat adjudicate in football, which arethe
FIFA Dispute Resolution Chamber and the CAS, held him individually liable for
the transfer fee that Chelsea had paid to his former club Parma.” The FIFA DRC
and the CAS took no account whatsoever of the fact that no club was held jointly
liablefor payment of the compensation. Theinternet referenceisto aFIFA article
on their website which | think isrelevant.

The distinction made by the Advocate General in the Bernard case with
regard to training costs, i.e. the different valuation of the fact whether the player
or the new employer is responsible for the costs, should also be made in this
situation. When compensation for the consequences of breach of contract is
claimed from the player alone, the transfer fee previously paid for him should
certainly be disregarded, because he had absolutely no control over this. This
component could play alimited role, however, if thereisaclub from which payment
can be claimed. The effect of compensation of this kind must not be that the
player is forced to end his career because no club is prepared to pay that
compensation. In any case, the right to compensation for the transfer fee should
lapse if the original period of the breached contract has expired. The club will,
after all, have amortised this transfer fee over that period.

3. Right to clarity

Another aspect that makes the Bernard case an important decision is the fact that
the Court emphasizes that parties must have clarity regarding their situation. In
other words, it must be clear in advance where someone stands if the parties do
not continue their relationship. The Court describes this clarity as being of great
worth in social and economic life.

The point here once more isthat the decision refersto training costs. It is
impossible to understand, however, why this should not apply to the payment of
the transfer fee when contracts are terminated prematurely. It is important to
realize that a contract of employment is involved with mutual obligations. The
player is obliged to make suitable efforts to perform to the best of his ability in

7 Cf. FIFA, DRC reaches decision on MUTU, available at www.fifa.com/aboutfifa/federation/
administration/news/newsid=850413.html; Cf. also CAS 2008/A/1644 Adrian Mutu v/ Chelsea
Football Club Limited available at www.tas-cas.org/d2wfiles/document/3459/5048/0/
Award%201644%20FINAL .pdf (September 2010).
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matches and during training. The reciprocal obligation on the club isto pay the
agreed salary.

The consequences of a contract being breached by a club without just
cause have been crystal clear to clubs since the introduction of the FIFA system.
The club must then pay the residual value of the contract to the player. If the
player finds other employment in the original period of the breached contract, his
earnings over that period are deducted from the compensation to be paid. It is
simple, therefore, for a club to calculate the costs of breach of contract.

It would be completely logical to assumethat thisreasoning would also be
followed in the event that termination of the agreement without just cause is
attributable to the player. The player, inthat case, no longer delivershispart of the
agreement, i.e. hisprofessional performance on thefield. Sincethe club no longer
receives this performance for the further duration of the agreement, the club is
also entitled to claim theresidua value of the contract, to the amount of the player’s
salary. Thissalary reflects, after all, the value of the player’s performancefor the
club.

Thisline of reasoning wasfollowed seamlessly by the CASin the Webster
case.® The Webster doctrine is summarized concisely in asingle sentence: «There
isno economic, moral or legal justification for aclub to be ableto claim the market
value of a player aslost profit». The compensation to be paid by Andy Webster
was calculated solely by the residual value of his contract.

This decision also provided players with clarity on the conseguences of
breaching a contract without having a good reason to do so. This clarity only
applies, however, if the relevant breach takes place outside what is known as the
protected period.

The Bosman judgment made it clear that players are employees just like
al othersin the EU and clubs are ordinary employers. The manner of terminating
the agreement between them is determined, therefore, by the ordinary rules of
employment law. Within the framework of the consultations with the European
Commission, the FIFA emphasized forcefully in 2001 that the professional football
sector has specific characteristics and the nature of those characteristicsis such
that the agreement requires extra protection. The Commission proved to be open
to this argument and agreed that football contracts should include a protected
period that lasts three years if the player concerned is younger than 28 years of
age when his contract entersinto force and two years in the case of players older
than 28 years. The protection implies that when a player breaches his contract in
the course of the protected period, he is excluded from playing matches for a
period of four to six months, in addition to being liablefor the payment of asumin
compensation. This rule is satisfactory in practice, since breach of contract by
playersisrarein the first years of a contract.

The consequence of the limitation of the protected period is that extra

8 CAS 2007/A/1298, Wigan Athletic FC v / Heart of Midlothian. CAS 2007/A/1299, Heart of
Midlothian v/ Webster & Wigan Athletic FC. CAS 2007/A/1300, Webster v/Heart of Midlothian.
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1. I ntroduction

In the following article, the author provides an overview of the jurisprudence of
civil courts regarding sports associations’ rules on transfer and training
compensation. Based on this overview, the author establishes that sports
associations generally operate in an area of tension between their freedom of
association and mandatory civil law whenissuing rules about transfer and training
compensation.

In this respect, the author first demonstrates that sports associations
freedom of association, particularly when issuing rules on transfer and training
compensation, was almost unlimited until close to the end of the 20" century. In
fact, until the 1960s, sports-rel ated disputeswerein general considered to be non-
judiciable. Therefore, the prevailing opinion wasthat civil courtslacked theauthority
to decide sports-related disputes.! Consequently, sports associations were not
subject to any restriction on their freedom of association at that time and did not
have to respect any limit when issuing rules on the transfer of players between
clubs and on transfer and training compensation.

" The author is a Swiss lawyer. He worked as alawyer in FIFA's Players’ Status Department for six
years, before setting up as an independent legal counsel in the field of sports law
(www.vitusderungs.com) in 2009. His doctoral thesis about «Training compensation in football and
ice hockey» will be published towards the end of 2010.

1B.S. MEeveR, A.N. Wisg, International Sports Law and Business, Vol. 2, Den Haag 1997, 1421 f.
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Secondly, the author shows that above all in the 1990s and the first few
years of the following decade, rules on transfer and training compensation were
generally considered invalid by civil courtsbased ontotally unrealistic conditions.
Sports associations' freedom of association when issuing rules on transfer and
training compensation was thus basically inexistent at that time.

Finally, the author demonstratesthat, nowadays, it is established that sports
associations’ freedom of association when issuing rules on transfer and training
compensation existsbut isonly effectivein asfar asthe rulesissued do not conflict
with mandatory norms of civil law. Consequently, sports associations’ rules on
transfer and training compensation need to comply with mandatory civil law. In
thisregard, sports associations' freedom of association islimited in particular by
players' right of personality. For example, in view of his right of personality, a
young player should not be limited by rules on transfer and training compensation
beyond a certain degree when seeking employment, but in reality, rules on transfer
and training compensation may prompt a club to refrain from signing this young
player and thus infringe his right of personality. Further restrictions on sports
associations’ freedom of association may also arise from competition law.

In conclusion, if a sports association wishes to issue or apply rules on
transfer and training compensation today, its possibilities are limited to a certain
degree by mandatory civil law. In order to define those limits and the conditions
under which civil courts may now accept sports associations' rules on transfer
and training compensation, reference is made hereinafter to the most important
decisions of civil courtson such rules.

2.  The Eastham Case (Wales & England 1963)

Until the 1960s, a so-called retain-and-transfer system was applied in English
football. According to the retention rules, aclub could renew expiring employment
contractswith its playersunilaterally and repeatedly without any timelimit. Thus,
aclub could continually prevent its players from moving to ancther club. At the
same time, the salary conditions of the renewed employment contract could be
worsethan the conditions of the previous contract. The application of theseretention
rules could be avoided only if a committee of the English Football Association
considered the salary conditions to be inappropriate. Based on the transfer rules,
a player could only be transferred if his current and his future club reached an
agreement on the financial compensation for the transfer. The player himself had
basically no influence on his transfer. He could only challenge the amount of
compensation requested by his club before abody of the English Football League.
A player could thus moveto anew club only if hisclub did not apply its right of
retention or transfer, if the promised salary was considered inappropriate, or if the
requested transfer compensation was excessive.?

2B.S. MeYER, A.N. Wist, International SportsLaw and Business, Vol. 2, Den Haag 1997, 1484f.; A.
CAIGER, J. O'LEARY, Contract Sability in English Professional Football, in Andrew Caiger, Simon
Gardiner, Professional Sport in the European Union: Regulation and Re-regulation,
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In a judgement dated 4 July 1963, the Chancery Division of the High
Court of Wales and England considered that the retention ruleswere arestraint of
trade, asthey limited theright of football playersto perform their profession even
if they were no longer bound to aclub by an employment contract.® The court also
considered the transfer rules to be a restraint of trade, but decided that such
restriction was less serious than the restraint produced by the retention rules, asa
player had the possibility to either challenge the amount of the requested transfer
sum or to move to a club outside the English Football League, in which case no
compensation was due.* With respect to the question of whether such interference
inplayers rightswasjustified, the court considered on the one hand that the rules
in question were based on alegitimate public interest, i.e. the solidarity and the
principle of equal opportunity among clubs, but on the other that the requirement
of proportionality was not fulfilled, as the degree of the limitation on the players
right to seek employment, particularly the clubs' rightsto their players even after
the expiry of their employment contract, was neither necessary nor suitable to
uphold the existing legitimate public interest. The court therefore concluded that
therestraint of trade resulting from the retai n-and-transfer-system was unjustified.®

The retain-and-transfer rules described above are a typical example of
the various transfer systems that existed in national and international sports
associations until close to the end of the 20" century. The Eastham judgement
was the first judgement of a civil court that considered such transfer rules to be
illegal .® The message of the Eastham judgement was unambiguous: any rightsof a
club to retain aplayer upon expiry of his employment contract are unjustified. In
al cases, aplayer shall be entitled to moveto another club and toimmediately play
for hisnew club in official matchesif the employment contract with his previous
club has expired. The interest of playersto seek employment and to work, i.e. to
play, isplaced above any possiblelegitimate publicinterest or interest of the clubs.
However, the decision of the Chancery Division of the High Court of Wales and
England did not address whether and under which conditionsit wasjustifiable for
a sports association to enact a rule stipulating that financial compensation was
payable in the case of an out-of-contract player moving to a new club when the
compensation payment was not combined with a retention right of the player’s
former club.

3. The Perroud Case (Switzerland 1976) and the Decision of the
Cantonal Civil Court of Basel (Switzerland 1977)

In the 1970s, the regul ations of the Swiss Professional Football L eague stipul ated

Den Haag, 2000, 200.

8 Chancery Division of the High Court of England and Wales, judgement of 4 July 1963, Eastham
v Newcastle United [1964] Ch. 413, 430 f.

41bid., 431.

51bid., 433 ff.

6 S. GreenFIELD, The Ties that Bind: Charting Contemporary Sporting Contractual Relations, in
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that aprofessional footballer could leave hisclub and register asaprofessional for
another club in the same league only if he were given arelease letter (lettre de
sortie) by his club. The issuance or refusal of the release |etter was at the club’s
discretion and did not depend on whether the player’s employment contract was
till valid, had already expired, or had been terminated by mutual agreement or
unilaterally by one of the parties with or without just cause. Without a release
letter, aplayer could register with another club in the Swiss Professional Football

League only after a retention period of two years, beginning with the end of the

season of hislast match for his club.”

Before the Perroud case, sports-rel ated disputeswere generally considered
by Swiss courts to be non-judiciable. For example, in 1956, a Swiss civil court
rejected a club’s appeal against a points deduction pronounced by a football
association committee, considering that the dispute was non-judiciable dueto its
relation with sport.2 However, based on the distinction between the rules of a
game and therules of law, established and published by Kummer®in 1973, Swiss
courts in the 1970s started to consider sports-related disputes in which rules of
law were to be applied as judiciable.®®

In its decision in the Perroud case of 1976, the Swiss federal tribunal
considered adispute about the validity of the Swiss Professional Football League's
rules such asoutlined above as adispute about rules of law and thereforejudiciable,
and decided that these rules infringed three aspects of mandatory civil law:

- The rules of the Swiss Professional Football League were understood as a
restraint of competition (art. 340 ff. of the Swiss Code of Obligations').
However, as these rules did not constitute a valid restraint of competition
such as stipulated in the Swiss Code of Obligations, they were considered
null.*

- According to the applicable rules, if a professional player under contract
with a club wanted to avoid a retention period of two years, he had to
accept any offer of renewal of his employment contract. In view thereof,
thefederal tribunal decided that the rulesin question were null*® also because

Steve Greenfield, Guy Osborn, Law and Sport in Contemporary Society, London, 2000, 134 ff.

" SwissFederal Tribunal, BGE 10211 211, 213, available at www.bger.ch/index/juridiction/jurisdiction-
inherit-templ ate/jurisdiction-recht/jurisdiction-recht-leitentschei de1954.htm.

8 Court of Cassation of Zurich, judgement of 18 June 1956, in Schwei zerische Juristen-Zeitung SIZ
53(1957), 152 ff.; for further comparablejurisprudence cf. M. Kummer, Spielregel und Rechtsregel,
Bern 1973, 80f.

9 M. KummERr, Spielregel und Rechtsregel, Bern 1973, 45.

10 For an overview on the jurisprudence after the publication of the distinction by M. KumMER, cf.
B.S. MEever, A.N. Wisk, International Sports Law and Business, Vol. 2, Den Haag 1997, 1422 ff.

1 The Swiss Code of Obligationsisavailable at www.admin.ch/ch/d/sr/220/index2.html (September
2010).

12 Swiss Federal Tribunal, BGE 102 Il 211, consid. 5., 217 f., available at www.bger.ch/index/
juridiction/ jurisdiction-inherit-templ ate/juri sdiction-recht/jurisdiction-recht-l eitentschei de1954.htm
(September 2010).

3 |bid., consid. 8. b), 222.
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they illegally restricted the players' right of personality, as protected by art.

27 par. 2 of the Swiss Civil Code,** particularly players’ right to carry out

their sports activity.?®
- Moreover, the respective rules were considered by the federal tribunal to

interfere with Swiss anti-trust law without justification.®

Oneyear later, in 1977, the cantonal civil court of Basel, Switzerland, had
to consider whether afootball club could, based on the regulations of the association
it was affiliated to, validly refuseto release an amateur player who wished to play
as an amateur for another club, for a retention period of one year. As in the
Perroud case, the court decided that the regulations invoked violated the players
right of personality as protected by art. 27 par. 2 of the Swiss Civil Code, because
this provision protected not only economic aspects of the personality, but the
personality in general. According to the court, the rules challenged in the case
serioudly affected amateur players' right of personality, particularly their right to
play association football without remuneration.*” Moreover, the rulesin question
a so constituted an indirect restriction of theright to withdraw from an association
and thus conflicted with art. 70 par. 2 of the Swiss Civil Code.®®
In the Eastham case and the two af orementioned Swiss cases, theviolation

of the players' rights essentialy resulted from the retention rights. The main
difference between therules challenged wasthat the rules examined in the Eastham
case stipulated an unlimited retention right, whereas in the Perroud case and the
Basel civil court case the retention right was for periods of two years and one
year respectively. Thisleadsto the conclusion that applying retention rightsto out-
of-contract professional players or to amateur playersis to be considered illegal
regardless of the duration of the retention period. Neither the Eastham nor the
Swiss decisions explicitly excluded the validity of rules stipulating that financial
compensation was payabl e upon the transfer of an out-of-contract player. Instead,
these decisions allowed the assumption that obligatory compensation payments
for the transfer of an out-of-contract player would be acceptable as long as the
retention rights were entirely eliminated. However, the question remained: under
what conditions were such obligatory compensation payments acceptable and to
which amount?

4.,  The Bosman Case (EU 1995)

In the field of sports law, the Bosman case is without doubt the most cited case

14 The Swiss Civil Codeisavailable at www.admin.ch/ch/d/sr/210/index1.html (September 2010).
15 Swiss Federal Tribunal, BGE 102 Il 211, consid. 6., 218 ff., available at www.bger.ch/index/
juridiction/jurisdiction-inherit-templ ate/j uri sdiction-recht/j uri sdiction-recht-l eitentschei de1954.htm
(September 2010).

16 |bid., consid. 7., 220 f.

17 Cantonal civil court of Basel, judgement of 15 July 1977, in Basler Juristische Mitteilungen 24
(1977) consid. 4.a), 244 ff.

18 |bid., consid. 4.b), 246.
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1. Introduction

Asalready extensively discussed in thisbook, the concept of training compensation
assuchinfringesthe EU free movement law provisions. However, it isjustified by
the Court since it encourages the recruitment and training of young players. The
free movement of workersis one of the core elementsin the EU and islaid down
inarticle45 TFEU. For thisarticleto apply, and to comply with theterm «worker»,
oneevidently must first have reached the minimum age to be competent to sign an
employment contract. In general this age is set at 16 years old by the Member
States.

Olivier Bernard was 17 years old when he signed his «joueur espoirs»
contract with Olympique Lyonnais. At that age the free movement law provisions
fully applied to Bernard. However, FIFA has, together with other stakeholdersin
football, implemented strict regulationswhen it comesto minorsand international
transfers.! Therefore instead of going into the legality of the Bernard judgment,
interesting isto take afurther ook at the 2009 FIFA Regulationson the Statusand
Transfer of Players (FIFA RSTP) concerning minors and its combination with EU
law.

" Rob Simons is lawyer at DVDW Advocaten in Rotterdam, the Netherlands.
1 See article 19 of the FIFA RSTP.
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In 2009 FIFA has revised its regulations, especially in the field of the
protection of minors. Not only article 19 of the FIFA RSTP was extended and
amended, also other measures were taken to improve the protection of minors,
e.g. the introduction of a Players Status sub-committee, a Transfer Matching
System and partially revised training compensation provisions.

This chapter will step aside the Bernard case and will take a deeper ook
into the freedom of movement of minors and the new FIFA regulations regarding
minors. Attention will be given to the organization of sports, the freedom of
movement and the FIFA Regulations concerning the protection of minors, including
its new measures. Moreover UEFA’s homegrown rule and UEFA's resol ution to
prohibit transfers in Europe under the age of 18 will be discussed. Furthermore
relevant in the protection of minorsisthe European Commission’s study on sport
agents.2 Finally the European public law provisionswill shortly be discussed through
reports from the European Commission and the European Parliament.

2. Organization of sport

The major role FIFA playsin football is due to the pyramid structure of football.
Thereby, asaresult of the autonomy of sports organizations and the «specificity»
of sports, sports organizations have a certain margin to make up rules and
regulations.

2.1 Pyramid model of Sport

The current model of organization of sport in Europe (the so-called «European
Sport Model») tends to be represented by means of a pyramid. The wide base
comprisesthe pool of players, who are organized to form clubs, which inturn are
membersof national associationsthat are responsible for organizing championships
and governing football at national level. The national associationsthen group together
in continental associations. Finally, the peak of the pyramid represents the
international association.®

Sports associationsthus usually have practical monopoliesin agiven sport
and may thus normally be considered dominant in the market of the organisation
of sports events under Article 82 EC* (currently Article 102 TFEU).

An example of the application of the pyramid model can be seen in
international transfers. In case a player wants to move to another country to play
for a (foreign) club, not only the clubs need to agree on the transfer, also the

2 EuropreaN Commission, KEA — CDES — EOSE: Sudy on Sports Agents in the European Union,
November 20009.

8 R. BLanmain, M. Coruccl & F. Henbprickx, The Future of Sports Law in the European Union:
beyond the EU Reform Treaty and the White Paper, Alphen aan de Rijn, Kluwer Law International ,
2008, 96, footnote 1.

4Commission Staff Working Document, The EU and Sport: Background and Context accompanying
document to the White Paper on Sport, 68.
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agreement of the national football associations is required in terms of an
International Transfer Certificate.

2.2  Specificity of sport and autonomy of sports organizations

Article 165 of the TFEU, which cameinto force on 1 December 2009, states that

«The Union shall contribute to the promotion of European sporting issues

while taking into account of its specific nature, its structures based on

voluntary activity and its social and educational function.

Ever since the first case on sports law before the European Court of
Justicein 1974, it is settled case law that sport is subject to EC law only insofar as
it constitutes an economic activity.> However, at the same time the Court stated
that «rulesof purely sporting interest» are not subject to EC law aslong astherule
remains«limited to its proper objective».® Examples of theserules of purely sporting
interest are rules of the game (e.g. rules fixing the length of the matches or the
number of playersin the field), rules related to selection criteriain competitions
and the «home and away rule».”

Inits White paper on Sport published in 2007, the European Commission
states that sport has certain specific characteristics, which are often referred to
as «specificity of sport,» which fallsfoul of EC law. The specificity of European
sport can be approached through two prisms:

The specificity of sporting activities and of sporting rules, such as separate
competitionsfor men and women, limitations on the number of participants
in competitions, or the need to ensure uncertainty concerning outcomes and
to preserve a competitive balance between clubs taking part in the same
competitions;

- The specificity of the sport structure, including notably the autonomy and
diversity of sport organisations, a pyramid structure of competitions from
grassroots to elite level and organised solidarity mechanisms between the
different levels and operators, the organisation of sport on a national basis,
and the principle of asingle federation per sport.®

At the sametime, the Commission statesthat «in the line with established
case law, the specificity of sport will continue to be recognised, but it cannot be
construed so asto justify a general exemption from the application of EU law».®

5 Case 36/74, B.N.O Walrave and L.J.N. Koch v Association Union Cycliste Internationale,
Koninklijke Nederlandsche Welren Unie et Federacion Espafiola Ciclismo, [1974] ECR 1405, at
para. 4. E.g. also: Case C-415/93, Union royal e belge des sociétés de footbal | association ASBL and
othersv Jean-Marc Bosman and others, [1995] ECR 1-4921, at para. 73 and again repeated in Case
C-325/08, Olympique Lyonnais SASP v. Olivier Bernard and Newcastle United, 16 March 2010, at
para. 27.

5 Walrave and Koch, supra note 5, at para. 9.

7 See J. ArRNAuT, Independent European Sport Review: a Report by José Luis Arnaut (2006), 97.

8 EuropeaN Commission, White Paper on Sport, 11 July 2007, para. 4.1.

9 EuropeaN Commission, White Paper on Sport, 11 July 2007, para. 4.1.
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Very interesting in this regard is also the Meca Medina judgment of the
European Court of Justice from 2006. Initsdecision, the Court of Justice madean
important legal point by rejecting the theory of the existence of «purely sporting
rules», falling apriori outside the TFEU (and therefore its articles 101 and 102'°)
and affirming to the contrary that each sporting rule should be studied case by
casein the light of the provisions of articles 101 and 102 TFEU.™

So the question whether European law appliesto sports activities can be
answered affirmative. However, already in 2001 an agreement was reached
between FIFA and the European Commission where it was said that «it is now
accepted that EU and national law appliesto football, and it isa so now understood
that EU law is able to take into account the specificity of sport (...)».12 Provisions
in the FIFA Regulations like contract stability, transfer windows, training
compensation and regulations concerning minors, which in principle infringe
European law, were allowed as being «specific».

In conclusion, to some extent sports federations have their own autonomy
to set up ruleswithin the «specificity of sports». Beforethe MecaMedinajudgment,
theseruleswere not subject to EC law sincethey werefor «purely sporting interests.
However, as determined in Meca Medina by the European Court of justice; «if
the sporting activity in question fallswithin the scope of the Treaty, the conditions
for engaging in it are then subject to all the obligations which result from the
variousprovisionsof the Treaty. It followsthat the ruleswhich govern that activity
must satisfy the requirements of those provisions, which, in particular, seek to
ensure freedom of movement for workers, freedom of establishment, freedom to
provide services, or competition».

3. Freedom of movement and the protection of minors

In the Bernard case it was decided that even though the concept of training
compensation formsaviolation of article45 TFEU, theinfringement isjustified by
the objective of encouraging the recruitment and training of young players. Thisis
not the first time the Court has assessed sports regulations to the freedom of
movement provisions. The most famous examplein thisregard isthe 1995 Bosman
case where the transfer system at the time, which required aclub to pay atransfer
fee for a player whose contract with another club had expired, was declared
incompatible with the EU freedom of movement of workers.

When it comes to minors and the freedom of movement of workers,
important to emphasizeisthat in order to be ableto rely on thisright the youngster

10 At the time of the Meca Medina judgment, the competition law provisions were laid down in
Articles81 and 82 EC. Inthe TFEU, these articleswererenumbered to Articles 101 and 102 TFEU.
1 Wathelet Report, Sport governance and EU legal order: present and future 2007, 25.

12 Press Rel eases RAPI D, Commission closesinvestigationsinto FIFA regul ations on international
football transfers, Brussels, 5 june 2002.

13 Case C519/04 P, David Meca-Medina and Igor Majcen v. Commission, ECR 2006 1-6991, at
para. 28.
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must have reached the age, in line with national law, to be competent to enter into
an employment contract. According to the Community Charter of Fundamental
Social Rights of Workers «without prejudice to such rules as may be more
favourableto young people, in particular those ensuring their preparation for work
through vocational training, and subject to derogationslimited to certain light work,
the minimum employment age must not be lower than the minimum school-leaving
age and, in any case, not lower than 15 years».

Initsregulations FIFA hasdetermined that international transfersof players
areonly permitted if the player isover the age of 18. Three exceptionsexist to this
rule as can be read in article 19 paragraph 2 of the FIFA RSTP:

Article 19 FIFA RSTP 2009 - Protection of minors

1 International transfers of players are only permitted if the player is over
the age of 18.
2. Thefollowing three exceptionsto thisrule apply:

a) The player’s parents move to the country in which the new club is
located for reasons not linked to football;

b) The transfer takes place within the territory of the European Union
(EVU) or European Economic Area (EEA) and the player is aged
between 16 and 18. Inthiscase, the new club must fulfil thefollowing
minimum obligations:

i) It shall provide the player with an adequate football education
and/or training in line with the highest standards.

i) It shall guarantee the player an academic and/or school and/or
vocational and/or training, in additionto hisfootbal | education and/
or training, which will allow the player to pursue a career other
than football should he cease playing professional football.

i) Itshall makeall necessary arrangementsto ensure that the player
islooked after in the best possible way (optimum living standards
with ahost family or in club accommodation, appointment of a
mentor at the club etc.).

iv) It shall, on registration of such a player, provide the relevant
association with proof that it is complying with the af orementioned
obligations.

c) Theplayer livesno further than 50km from a national border and the
club with which the player to be registered in the neighbouring
association isalso within 50km of that border. The maximum distance
between the player’s domicile and the club’s headquarters shall be
100km. In such cases, the player must continue to live at home and
the two associations concerned must give their explicit consent.

3. The conditions of thisarticle shall also apply to any player who has never
previously been registered with aclub and isnot anational of the country
in which he wishes to be registered for the first time.

4, Every international transfer according to paragraph 2 and every first
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THE BERNARD CASE:
AN OPPORTUNITY FOR ALL SPORTS STAKEHOLDERS

by Michele Colucci*

SummARY: Introduction — 1. The legal reasoning of the Court — 2. Alternative
measures to training compensations — 2.1 Football: transfer compensation and
solidarity mechanism— 2.2 Basketball and the establishment of a «solidarity fund»
— 2.3 Handball: negotiated compensation among the parties— 2.4 Rugby: effective
and real training costs but also quality of training— 3. Training compensation and
EU competition law — Conclusions

Introduction

For the first time in the case Olympique Lyonnais v Olivier Bernard and
Newcastle United FC (hereafter «Bernard»)® the Court of Justice delivered a
judgement on asport issue by making an explicit reference to the «specificity»? of
sport asit has been recognised in art. 165 of the Treaty on the Functioning of the
European Union.®

Fifteen years after the Bosman* judgement when the Court of Justice

* Professor of International and European Sports Law, Tilburg University. President of the Sports
Law and Policy Centre. Heisalso amember of the FIFA Dispute Resol ution Chamber and the EHF
— ECA (European Handball Federation — Court of Arbitration).

The Author wishes to thank Giuseppe Ferraro, Domenico Gullo, Karen L. Jones, and Adam
Whyte, for their precious comments.

1 ECJ, 16 March 2010, Olympique Lyonnais v Olivier Bernard and Newcastle United FC,
C-325/08, not yet published in the ECR.

2 A definition of «specificity» of sport iscontained in para. 4.1. of the White Paper on Sport (2006)
published by the European Commission and available at http://ec.europa.eu/sport/white-paper/
index_en.htm (October 2010).

R. BLanrain, M. Corucal & F. Henprickx, The Future of Sports Law in the European Union:
beyond the EU Reform Treaty and the White Paper, Alphen aan de Rijn, Kluwer Law International,
2008.

3 Art. 165 TFEU reads as it follows: «The Union shall contribute to the promotion of European
sporting issues, while taking account of the specific nature of sport, its structures based on
voluntary activity and its social and educational function».

4 ECJ, 15 December 1995, Bosman, C-415/93, ECR 1-4921.
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declared that atransfer compensation at the end of contract was against EU law,
then in Bernard the judges decided that atraining compensation is an obstacleto
the freedom of movement of workersbut, in principle, it could bejustified by the
objective of encouraging the recruitment and training of young players.

In particular the Court decided, inlight of the specificity of sport, that training
compensation must reflect thereal costs sustained by the clubs and that the amount
of that compensation is to be determined on the basis of the costs borne by the
clubsin training both future professional players and those who will never play
professionaly.

Itisdefinitely animportant judgement which can be defined as a «bal anced»
one. However itisalso vaguein its attempt to guarantee the freedom of movement
of the athletes on one side and football club’s economic interests on the other.

The judgement now needs to be implemented in the legidlation of all EU
Member States, and aboveall, intheregulations of all sports associationsat every
level: international, European, and national .

Therefore the relevant sports associations could be obliged to amend their
regulations—whereit is necessary —and could be confronted with the problem of
how to calculate the actual training costs of their athletes.

Inthe present article the author will focus exclusively on thoselegal aspects
which have not been retained in the judgement and then will review other training
compensation systems as well as equivalent measures adopted by some sports
international associations — other than football ones — in order to achieve the
objective to encourage the training of young athletes.

Thegoa of such analysisisto try to understand what will be the impact of
such an important judgement on sport in general and what will be the role of all
sports stakeholders in calculating the training costs and therefore the related
compensation.

1. The legal reasoning of the Court

In line with its previous case law the European Court of Justice recalls that with
regard to the abjectives of the European Union, sport is subject to European Union
law in so far asit constitutes an economic activity® and, therefore, the one carried
out by a«jeune espoir» like Mr. Bernard fallswithin the scope of article 45 TFEU
on freedom of movement of workers.®

In that regard the judges point out that all of the provisions of the Treaty
relating to the freedom of movement for persons are intended to facilitate the
pursuit by nationals of the Member States of occupational activities of all kinds
throughout the European Union, and forbid measures which might place national s
of the Member States at a disadvantage when they wish to pursue an economic

5 ECJ, Bernard, para. 27; ECJ, Bosman, para. 73.
6 See, in particular, ECJ, 18 July 2006, David Meca-Medina & Igor Mejcen, C-519/04, ECR
1-6991, para. 23 and the case-law cited.



European Sports Law and Policy Bulletin 1/2010 - Chapter VIII 145

activity in the territory of another Member State.”

National provisions which preclude or deter a national of a Member State
from leaving his country of origin in order to exercise his right to freedom of
movement, therefore, constitute restrictions on said free movement even if they
apply without regard to the nationality of the workers concerned.

The French sport rules applicableto Mr. Bernard, regarding «joueur espoir»,
state that at the end of histraining period, heis required under pain of being sued
for damages, to sigh a professional contract with the club which trained him.
These rules somewhat restrict the player’s right to free movement.? They are
contrary to the principle of freedom of movement enshrined in the Treaty on the
Functioning of the European Union.

The Court recalls that a measure which constitutes an obstacle to freedom
of movement for workers can be accepted only if it pursues a legitimate aim
compatible with the Treaty and is justified by «overriding» reasonsin the public
interest.

Further, even if that is the case, the application of that measure would still
have to be such as to ensure achievement of the objective in question and not go
beyond what is necessary for that purpose.®

More precisely the Advocate General in her opinion states: «National
measures liable to hinder or make less attractive the exercise of fundamental
freedoms guaranteed by the Treaty may none the less escape prohibition if they
pursue a legitimate aim compatible with the Treaty. In order for that to be so,
however, they must fulfil four further conditions: they must be applied in anon-
discriminatory manner; they must be justified by overriding reasonsin the public
interest; they must be suitable for securing the attainment of the objective which
they pursue; and they must not go beyond what is necessary for that purpose».l

With regard to professional sport, the Court has already had occasioninthe
Bosman caseto hold that, in view of the considerable social importance of sporting
activities and in particular football in the European Union, the objective of
encouraging the recruitment and training of young players must be accepted as
legitimate. ™

In considering whether a system which restricts the freedom of movement
of such playersis suitableto ensure that the said objectiveis obtained and does not
go beyond what is necessary to reach it, account must be taken of the specific
characteristicsof sportingeneral, and football in particular, and of their social and
educational function.

7 ECJ, Bosman, cited above, para. 94; Case C-109/04 Kranemann [2005], ECR 1-2421, para. 25;
and Case C-208/05 ITC [2007], ECR 1-181, para. 31.

8 ECJ, Bernard, para. 35.

9 ECJ, Bernard, para. 38; ECJ, Bosman, para. 104.

1 Opinion of Advocate General Sharpston, 16 July 2009, Olympique Lyonnais v Olivier Bernard
and Newcastle United FC, C-325/08, not yet published in the ECR, para. 44.

1 ECJ, Bosman, para. 106.
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The Court chooses aline of reasoning which does not consider the broader
implications of the case on employment and, in particul ar, itsimpact on training of
young people in the workplace in general. 1t does so for apractical reason: «the
Court did not hear sufficient submissionsto deal with the wider issue adequatel y»*2
and then because the specific characteristics of sport «<must, however, be considered
carefully when examining possible justifications for any such restriction —just as
the specific characteristics of any other sector would need to be borne in mind
when examining the justification of restrictions applicablein that sector».®®

The Court refers to the new legal basis of the Treaty on Sport (art. 165
TFEU)* rightly stressing the fact that professional football is not merely an
economic activity but also a matter of considerable social importance in Europe
and, in this perspective, training and recruitment of young players should be
encouraged rather than discouraged.®®

Thus atraining compensation represents the justification of the obstacle to
freedom of movement.

Already in the Bosman case the Court held that the prospect of receiving
training fees is likely to encourage football clubs to seek new talent and train
young players.’® The returns on the investments in training made by the clubs
providing it are uncertain by their very nature since the clubs bear the expenditure
incurred in respect of all the young playersthey recruit and train, sometimes over
several years, whereas only some of those players undertake aprofessional career
at the end of their training, whether with the club which provided the training or
another club.

Neverthel ess the costs generated by training young players are, in general,
only partly compensated for by the benefits which clubs can derive from those
playersduring their training period.

Under those circumstances, the clubs which provided the training could be
discouraged frominvesting in thetraining of young playersif they could not obtain
reimbursement of the amounts spent for that purpose where, at the end of his
training, aplayer entersinto a professional contract with another club.

In particular, that would be the case with small clubs providing training,
whose investments at local level in the recruitment and training of young players
are of considerable importance for the social and educational function of sport.*’

On the basis of this reasoning the judges conclude that a scheme providing
for the payment of compensation for training where ayoung player, at the end of
his training, signs a professional contract with a club other than the one which
trained him can, in principle, be justified by the objective of encouraging the

2 AG, Opinion, Olympique Lyonnaisv Olivier Bernard and Newcastle United FC, C-325/08, para.
3L

18 AG, Idem, para 30.

14 ECJ, Bernard, para. 40.

15 ECJ, Bernard, para. 41; ECJ, Bosman, para. 108.

16 ECJ, Bernard, para. 42; ECJ, Bosman, para. 109.

17 ECJ, Bernard, paras 43-44.European Sports Law and Policy Bulletin 1/2010 - Chapter VIlII
147



European Sports Law and Policy Bulletin 1/2010 - Chapter VIII 147

recruitment and training of young players. However, such ascheme must be actually
capabl e of attaining that objective and be proportionatetoit, taking due account of
the costs borne by the clubsin training both future professional players and those
who will never play professionally.’® The reasoning of the Court is sound and
logical and the conclusions are founded on both the relevant case law and the new
legal basison sport written in the Treaty on the Functioning of the European Union.
Neverthelessit isquiteinteresting to notethat in searching thejustification for the
obstacle to the freedom of movement of workers the Court does not consider the
existence of alternative measuresto training compensationsbut it based itsreasoning
on «overriding reasons» and «legitimate objectives».

One could doubt that clubswould be encouraged in training young playersif
they can cover only thetraining costs. Furthermore, the problem of how to calculate
such costs still exists.

Finally, the Court does not even examine the compatibility of the French
training compensation in thelight of the competition law.

The following paragraphs examine more in details the above mentioned
issues.

2. Alternative measures to training compensations

In the Bernard judgment there is no empirical analysis. The european judges do
not consider, or better to say, they do not have the opportunity to takeinto account
other alternative measures to training compensation contrary to what they did in
the Bosman case when they retained that «because it isimpossible to predict the
sporting future of young players with any certainty and because only a limited
number of such players go on to play professionally, those (transfer )fees are by
nature contingent and uncertain and are in any event unrelated to the actual cost
borne by clubs of training both future professional players and those who will
never play professionally. The prospect of receiving such fees cannot, therefore,
be either adecisivefactor in encouraging recruitment and training of young players
or an adequate means of financing such activities, particularly in the case of smaller
clubs».?

Then it admitted that the same aims of the «transfer compensation» could
have been achieved at least as efficiently by other means which do not impede
freedom of movement for workers.®

In particular the Advocate General Otto Lenz? was of the opinion that it
would be conceivableto distribute the clubs' receipts among the clubs. Specificaly,
that means that part of the income obtained by a club from the sale of tickets for
its home matchesis distributed to the other clubs. Similarly, the income received

18 ECJ, Bernard, para. 45, ECJ Bosman, para. 109.

1% ECJ, Bosman, para. 109.

20 ECJ, Bosman, para. 110.

2L AG, Carl Otto Lenz, Opinion delivered on 20 September 1995, Case C-415/93. ECR, 1995, |-
4921, paras. 226 and ff.
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